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RECOMMENDATION FOR DISPOSITION

APPEARANCE: M. R chard Bairstow appeared on behalf of the Honer Dahringer
Post Menorial Association.

SYNOPSIS: This proceeding raises the limted issue of whether Lake County Parce
I ndex Nunber 08-21-422-001-004 (hereinafter the "subject parcel") shoul d be
exenpt from 1994 real estate taxes under 35 ILCS 200/ 15- 145, which states as

foll ows:

All property of veterans' organizations used exclusively
for charitable, patriotic and civic purposes is exenpt
[fromreal estate taxation].

35 ILCS 200/ 15-145.

1. In People ex rel Bracher v. Salvation Arny, 305 IIll. 545 (1922),
(hereinafter "Bracher"), the Illinois Suprene Court held that the issue of
property tax exenption will depend on the statutory provisions in force at the
time for which the exenption is clained. This applicant seeks exenption from
1994 real estate taxes. Therefore, the applicable statutory provisions are those
contained in the Property Tax Code (35 ILCS 200\1-1 et seq).
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The controversy arises as follows:

On  Novenber 6, 1994, the Hormer Dahringer Post Menorial Associ ati on
(hereinafter the "Association" or the "applicant"”) filed an Application for
Property Tax Exenmption with the Lake County Board of Review (hereinafter the
"Board") (Dept. Goup Ex. No. 1). The Board reviewed applicant's conplaint and
subsequently recommended to the Departnent of Revenue (hereinafter the
"Departnent”) that the requested exenption be granted. (Dept. Ex. No. 1).

On Novenber 11, 1995, the Departnent rejected this recomendati on by issuing
a determination finding that the subject parcel was not in exenpt use. (Dept .
Ex. No. 2). The Association subsequently filed a tinely appeal as to this denia
(Dept. Ex. No. 3) and thereafter presented evidence at a formal adm nistrative
hearing that took place on Novenber 8, 1996. Fol |l owi ng subm ssion of all
evidence and a careful review of the record, it is recommended that the subject
parcel not be exenpt from 1994 real estate taxes.

FINDINGS OF FACT:

1. The Departnent's jurisdiction over this matter and its position
therein, nanely that the subject parcel was not in exenpt use during 1994, are
establi shed by the adm ssion into evidence of Dept. Ex. Nos. 1 and 2.

2. Applicant acquired its ownership interest in the
subject parcel, which is inproved with a one-story building that features a
basenent and occupies 19,008 square feet, via a quitclaim deed dated June 17

1946. Dept. Ex. No. 1; Applicant Ex. No. 1; Tr. p. 9.

3. The Associ ation is an I1linois not-for-profit
cor porati on. Its original Articles of Incorporation were filed on Septenber 18
1944 and indicate that the corporation is organized for "social, civic and

patriotic purposes.” Applicant Ex. No. 2.



4. Applicant's by-laws contain the follow ng statenent:

Section 2, Object. The corporation is organized for the
purpose and with the object to provide, own and maintain a
sui tabl e nmenor i al for Honer Dahri nger Post #281,

[hereinafter the "Post"] the Anerican Legion, Departnent of

Illinois, in order that the said Post nmay properly carry

forward in the Gty of Wukegan, the purposes and

principles of the American Legion as set forth in the

preanble to the Constitution of The Anmerican Legi on.
Applicant Ex. No. 4.2

5. The Post is affiliated with the American Legion, a

national veteran's organization that was created pursuant to an Act of Congress.
Its nmenbership consists of those who served in the United States Arned Forces

during a tinme of peace or war. Tr. pp. 26, 36.

6. The Post operates under a Constitution and by-Iaws.

Its Constitution was nost recently revised in 1971 and begins with the follow ng

pr eanbl e:
For GD and Country, we associate ourselves together for
the followi ng purposes: To wuphold and defend the
Constitution of the United States of Anerica, to nmamintain
|aw and order; to foster and perpetuate a one hundred per
cent Americanism [sic]; to preserve the nenories and
incidents of our association in the Geat Wirs; to
inculcate a sense of i ndi vi dual obligation to the
comunity, state and nation; to conbat the autocracy of
both the classes and the masses; to make right the master
of m ght; to pronote peace and goodwill on earth; to
safeguard and transmt to posterity the principles of
2, The applicant's exhibits were inadvertently msnunbered so that
"Applicant Ex. No. 4" actually appears on two docunents, the Association's by-
laws and the Post's 1993 federal income tax return. In order to avoid further

confusion, the applicant's exhibits are hereby renunbered as follows: Applicant
Ex. No. 1 quitclaimdeed dated June 17, 1946; Applicant Ex. No. 2 is applicant's
Articles of Incorporation; Applicant Ex. No. 3 is the Post's Constitution and by-
|l aws; Applicant Ex. No. 4 is the Association's by-laws; Applicant Ex. No. 5 is
the Post's federal inconme tax return for the period begining August 1, 1993 and
ending July 31, 1994, Applicant Ex. No. 6 is the Post's federal income tax
return for the period begining August 1, 1994 and ending July 31, 1995; Applicant
Ex. No. 7 is the Post's Charitable Oganization Supplement for the period
begi ning August 1, 1993 and ending July 31, 1994; and Applicant's Ex. No. 8 is
the Post's Charitable Organization Supplenment for the period begining August 1,
1994 and ending July 31, 1995.



justice, freedom and denocracy; to consecrate and sanctify
our conradeship by our devotion to nutual hel pful ness.

Applicant Ex. No. 3.
7. The Post's Constitution also provides, inter alia,

t hat :

A. The Post is strictly an apolitical organization
B. Dues nust be paid annually, for 5 years, or for life;

C. The Post's revenues shall be derived from annual
menbership dues and from such other sources as may be
approved by a majority of nenbers present at any regular or
speci al neeting;

D. The amount of such dues shall be determned at each
annual neeting of the Post and shall be due on January
first of each year

D. Regul ar neetings of the Post shall be held on the first
and third Thursdays of each nonth at eight o' clock p.ni;]

E. The Executive Conmittee, (which under the Post's by-Iaws
is responsible for investigating grievances and charges
agai nst nenbers as well as acting for the Post in energency
situations), after due notice and a hearing, nmay suspend
and expel any nenber; and,

F. The Post recognizes an Auxiliary organization known as
"The Anerican Legion Auxiliary to the Honer Dahringer Post
No. 281, Depart nment of [Ilinois.™ [ herei nafter t he
"Auxiliary"].
Id.
8. The Post's by-laws establish and define duties for its
various officers, including the Post Commander, Vice Conmanders, Adjunct and

Fi nance Oficer. They also prescribe various duties for the Post's numerous

comm ttees and provide, inter alia, that:

A. Those seeking nenbership in the Post nust conplete a
witten application and submt same to the Menbership
Comm ttee, which then makes a recommendation to the Post's
exi sting nenbershi p;

B. The nmenbership may, by mmjority vote of those present,
accept or reject the Menmbership Committee's recommendati on



C. Menbers may be suspended or expelled from the Post only
upon a proper show ng of cause. Charges shall be based
upon disloyalty, neglect of duty, dishonesty and conduct
unbeconm ng a nmenber of the American Legion;

D. All charges nust be nade under oath in witing and
proven at a duly convened hearing; and,

E. Menbers in arrears for four nonths in paynent of dues
shal | be classified as delinquent and six nonths'
arrearages shall automatically inpose suspension from all
privileges, on one year's arrearages shall automatically
forfeit menbership in The Anerican Legion. Any nenber so
delinquent or suspended my be reinstated to active
menbership in good standing by vote of the Post upon

paynment of the dues for the current year in which the
rei nstatenent occurs.

Id.

9. The Post's nmenbership dues are $20.00 per year. Tr. p.
35.

10. The Post used the subject prem ses to plan, participate in or conduct
the followng activities during 1994: G fts to Yanks Who Gave, a program wher eby
the Post distributes clothing to veterans hospitalized at Downey Veterans
Hospital [hereinafter the "Hospital"]; Cant een books, which enable Hospitalized
soldiers to buy toothbrushes and other necessities; Distribution of radios and
other itens to Hospitalized veterans; Rehearsals for its Honor Guard, which
participates in various parades and funerals; Boys State, a program that enables
| ocal youngsters to go to Springfield and learn how State government operates;
Service Oficer, a program that funds the |odging expenses of veterans who cone
in from out of town; Participation in the State Convention of the Anmerican
Legi on; Christnmas Basket, a programthat caters to the needs of l|ocal veterans in
need of food; ROIC Marksmanship program Fund raising for donations to various
| ocal organizations, such as Mthers Against Drunk Driving and Col dstar nothers,
(an organization for nothers and grandmothers of veterans killed during a war)
and the local 4th of July Parade; Activities surrounding the annual Menorial Day
Parade and | uncheon; Sponsorship of the Wukegan Baseball Association, the

Must ang Basebal |l League and other |ocal youth prograns; Conducting and providing



instruction in the proper cerenpnies attendant to destroying an Anerican flag;
Assisting the local Boy Scout troop with various conmmunity service projects;
Adm nistering a nurse's scholarship fund program which provided grants to four
nursing students at Coll ege of Lake County who were required to work in veteran's
hospitals after they graduated; Bl ood drives; Decorating the graves of veterans
buried in local ceneteries with Arerican flags; Distributing American flags free
of charge to local organizations;? Presenting Anmerican flags at veterans'
funerals;* Wekly Bingo and Pull tab games; and, Planning and preparation for
Poppy Days, wherein the Post sells the artificial poppy flowers that are the
veterans' synbol. Tr. pp. 14 - 33.

11. The poppies are made by veterans hospitalized at various Veteran's
Associ ation [hereinafter "VA"] hospitals. Al proceeds fromtheir sales go back
into veteran's prograns and the VA, Tr. p. 25.

12. The Post derives its funds from the follow ng sources during 1994:
menber ship dues; poppy sales; bingo; a bar which the Post operates during
nmeeti ngs and ot her Post functions. Applicant Ex. Nos. 5, 6; Tr. p. 54.

13. The Post enploys a caretaker who resides on the subject prem ses.
This individual receives a salary of $1,100.00 per nonth yet pays no rent. Hi s
room and board are included in the conpensation package he receives from the
Post, as are paynent of his insurance and tel ephone bill. Tr. p. 54.

14. The Auxiliary used the subject premses to plan, participate in or
conduct the following activities during 1994: An essay contest for children at
| ocal schools; Flag giveaways for girl scout troops; Donations to vari ous
organi zations, such as the March of Dinmes, the Coldstar Menber Program (which
supports the sisters, nothers, grandnothers, or stepnothers of veterans who died

during the wars) and the United Way; Donations to veterans residing in Waukegan

Approximately 35 organizations participated in this program during
1994. Tr. pp. 23-24.

Roughly 35 Post veterans die each year. Tr. p. 24.
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nur si ng hones; Picnics for physically and nentally challenged children residing
at the Kiely Center and the Allendale; Unspecified work with the Special
A ynpics; Buying and wapping gifts for halfway houses and other hones in the
Waukegan area; Collecting hats and mittens for distribution at |ocal elenentary
schools; Awarding two nursing scholarships; Grl's States [sic], a program
wherein local girls are sent to Springfield in order to learn about State
government; Sendi ng nenbers of the Junior Auxiliary to a conference; Donating to
the local ROTC and presenting menbers of sanme with various awards; Mking cakes
for the USO Planning parties for Hospitalized veterans; Conducting bingo ganes
at the Hospital; Planning for veteran's bowing trips, all which include

breakfast and lunch; Wapping gifts for Hospitalized veterans to give to their

fam lies; Serving funeral |unches; Participating in an annual special program
that is chosen by the president of the Illinois Departnent of the American Legi on
Auxiliary; and periodic |uncheons called "A Luncheon is Served." Tr. p. 39 - 47.

15. The Auxiliary derives its funds from the follow ng sources: dues;
poppy sales; its "A Luncheon is Served" program raffles and sales of sandw ches

and cakes at the weekly bingo ganes. Tr. pp. 47 - 49, 52 - 53.

CONCLUSIONS OF LAW:

On examnation of the record established this applicant has not
denmonstrated, by the presentation of testinmony or through exhibits or argunent,
evi dence sufficient to warrant exenpting the subject parcel from 1994 real estate
t axes. Accordi ngly, under the reasoning given below, the determnation by the
Departnment that the subject parcel does not satisfy the requirenents for
exenption set forth in 35 ILCS 200/15-145 should be affirned. In support

thereof, |I nake the follow ng concl usions:



Article I X, Section 6 of the Illinois Constitution of 1970 provides as

foll ows:
The Ceneral Assenbly by law may exenpt from taxation only
the property of the State, units of |ocal governnent and
school districts and property used exclusively for
agricultural and horticultural societies, and for school,
religious, cenmetery and charitabl e purposes.
The power of the General Assenbly granted by the Illinois Constitution

operates as a limt on the power of the General Assenbly to exenpt property from
t axati on. The Ceneral Assenbly may not broaden or enlarge the tax exenptions
permtted by the Constitution or grant exenptions other than those authorized by

the Constitution. Board of Certified Safety Professionals, Inc. v. Johnson, 112

I11.2d 542 (1986). Furthernore, Article |IX Section 6 is not a self-executing
provision. Rather, it nerely grants authority to the General Assenmbly to confer

tax exenptions within the [imtations inposed by the Constitution. Locust G ove

Cenmetery Association of Philo, Illinois v. Rose, 16 11l.2d 132 (1959). Moreover,

the General Assenbly is not constitutionally required to exenpt any property from
taxation and may place restrictions or limtations on those exenptions it chooses

to grant. Village of OGak Park v. Rosewell, 115 IlI. App.3d 497 (1st Dist. 1983).

Pursuant to its Constitutional nandate, the General Assenbly enacted the
Property Tax Code 35 ILCS 200/ 1-3 et seq. (hereinafter the "Code"). Applicant
posits (both in its brief and at Tr. p. 6) that this proceeding is governed by

the foll owi ng Code provisions, which appear in 35 ILCS 200/ 15-145:

All property of veterans' organizations used exclusively
for charitable, patriotic and civic purposes is exenpt
[fromreal estate taxation].
35 ILCS 200/ 15-145.
It is well established in Illinois that statutes exenpting property from

taxation nust be strictly construed against exenption, with all facts construed

and debatabl e questions resolved in favor of taxation. Peopl e Ex Rel. Nordl and

v. the Association of the Wnnebego Hone for the Aged, 40 IIl.2d 91 (1968)

(hereinafter "Nordlund"); Gas Research Institute v. Departnent of Revenue, 154




11, App.3d 430 (1st Dist. 1987). Based on these rules of construction,
Illinois courts have placed the burden of proof on the party seeking exenption,

and have required such party to prove, by clear and convincing evidence, that it

falls within the appropriate statutory exenption. | mmanuel Evangelical Lutheran
Church of Springfield v. Departnment of Revenue, 267 II1l. App. 3d 678 (4th D st.
1994).

An analysis of whether this applicant has nmet its burden of proof begins

with sone fundanental principles: first, that the word "exclusively,"” when used
in Sections 200/15-145 and other tax exenption statutes nmeans "the primary
purpose for which property is used and not any secondary or incidental purpose."

Gas Research Institute v. Departnent of Revenue, 145 I1ll. App.3d 430 (1st Dist.

1987); Pontiac Lodge No. 294, A F. and A M v. Departnent of Revenue, 243 II|

App.3d 186 (4th D st. 1993). Second, that "statenments of the agents of an
institution and the wording of its governing docunents evidencing an intention to
[engage in exclusively charitable activity] do not relieve such an institution of
the burden of proving that ... [it] actually and factually [engages in such

activity]." Morton Tenple Association v. Departnent of Revenue, 158 Ill. App. 3d

794, 796 (3rd Dist. 1987). Therefore, "it is necessary to analyze the activities
of the [applicant] in order to determ ne whether it is a charitable organization
as it purports to be inits charter.” Id.

The first step in applying the above criteria is recognizing that the
Association and the Post are separate legal entities. One nust al so recogni ze
that the Post held no ownership interest in the subject parcel during 1994.
Rather, the deed submtted as Applicant Ex. No. 1 establishes that the
Association was vested with legal title to the subject parcel throughout that
assessnent year.

These distinctions are inmportant because the preposition "of[,]" which
nodifies the words "veteran's organi zations" in Section 200/15-145, connotes an

ownership requirenent. Qur Suprenme Court has interpreted this and other



statutory exenption requirenents pertaining to "veteran's organizations" as

foll ows:

. In order to qualify its property for exenption the
party seeking it must prove that it 1is the type of
organization or institution described iIn the applicable
exempting statute and that its property is exclusively used
for the purposes set forth in the act. [citations
ommtted]. Specifically, the plaintiff need not here prove
that it is a charitable institution but rather that 1t iIs a
veteran®s organization and that its property 1is used
exclusively for charitable, patriotic and civic purposes.

North Shore Post No. 21 of the American Legion v. Korzen, 38 IIl.2d 231, 234
(1967) (Hereinafter "Post No. 21"). [Enphasis added].

Here, the Post's constitution and by-laws clearly establish that it is a
"veteran's organization" wthin the nmeaning of Section 200/ 15-145. However, the

Post neither owns the subject parcel nor is the applicant herein. Thus, the Post

No. 21 holding mandates that any evidence pertaining to its use of the subject
parcel is not decisive of the present exenption application. Rat her, said
application nust be decided according to whether the Association, which does own
the parcel and i1s the applicant herein, satisfies the above-stated exenption
requi renents.

The Association does not satisfy these requirenents for numerous reasons.
First, neither its Articles of Incorporation nor its by-laws contain any
reference to "charity." Illinois courts have, on npre than one occasion,
indicated that lack of such wording in organizational docunents can provide

evi dence that the applicant is not in fact organized for exenpt purposes. People

ex. rel. Nordlund v. Association of the Wnnebego Hone for the Aged, 40 Il1.2d 91
(1968); Albion Ruritan Cub v. Departnent of Revenue, 209 Ill. App.3d 914 (5th
Dist. 1991).

This applicant's organizational docunents serve to reinforce the above
i nference because its Articles of Incorporation indicate that it is organized for

"social, civic and patriotic purposes.” Al though the last two of these three
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purposes fall within the plain |anguage of Section 200/15-145, that statute is
devoid of any references to "social purposes.”

Qur courts have specifically held that veteran's organizations whose
operations are primarily social in nature do not qualify for exenption because
they operate primarily for the benefit of their own nenbers rather than the

general public. Post No. 21, supra; Rogers Park Post No. 108 v. Brenza, 8 IIlI.

2d 286 (1956). As such, these organizations inherently fail to satisfy the
statutorily-inposed use requirenents.

In the present context, the General Assenbly has inposed very specific use
requi rements which, per the rules cited supra at p. 9, can not be expanded beyond

those which qualify as charitable, patriotic and <civic purposes.”
Furthernmore, the General Assenbly's use of the conjunction "and" establishes that
applicant can not sustain its burden of establishing exenpt use without

presenting affirmative evidence of all three uses. Post No. 21, supra.

The Association has not sustained that burden because its use is, under
termse of its by-laws, limted to "provid[ing], own[ing] and nmaintaining a
suitable nmenorial for the [Post]." (Enphasis added). Such rmanagerial and
busi ness-oriented functions are typically associated wth non-exenpt holding
compani es. As such, they do not fall within the limted class of exenpt uses set
forth in Section 200/ 15- 145. For this reason, and because the Association itself
does not qualify as a "veteran's organization,"®> | conclude that its exenption
cl ai munder Section 200/ 15-145 nust fail.

Much, if not all of the foregoing analysis has focused on establishing that
the subject property is not in exenpt ownership. As such, it has yet to
address those portions of applicant's evidence that attenpt to establish exenpt

use via the Post and the Auxiliary. This evidence is not dispositive for several

>, In making this conclusion, | do not in any way inply that the Post is
not a "veteran's organi zation." Rather, | nerely state that the Post and the
Association are separate legal entities and that the latter is not the type of

organi zation described in Section 200/ 15-145.
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reasons: first, Section 15/200-145 contains very specific ownership and use
requirements which nust be strictly construed to require that applicant, (rather
than the Post or the Auxiliary), be charged with the burden of establishing
compliance therewith; second, the Post, the Auxiliary and the Association are
three separate and distinct legal entities; third, neither the Post nor the
Auxiliary are the applicant herein; and fourth, neither the Post nor the
Auxiliary hold any ownership interest in the subject parcel

The above considerations render protracted analysis of the remaining
evi dence sonewhat unnecessary. Neverthel ess, it bears noting that the testinony
of the Post's Standing Conmander, Albert Calcari, was inconsistent with sone of
t he docunentary evidence. M. Calcari testified that the Post's Constitution and
by-laws provide for a waiver of dues if a nenber can not afford them (Tr. p.
35). He further testified that these docunents say noting about expelling a
menber for non-paynent of dues. (Tr. p. 37).

This testinmony could be interpreted as establishing that the Post satisfies

one of the requirenents for “charitable" use.®

However, a thorough review of
the Post's organi zati onal docunents fails to disclose the presence of any waiver
provi si ons. More inmportantly, careful reading of the Post's by-laws indicates
that the Post is authorized to engage in distinctly non-charitable practices,
such as inposing automatic suspensions on nenbers whose dues are nore than six
months in arrears and automatically expelling those whose dues remain unpaid for
at | east one year

M. Calcari also testified that the Post has never expelled a nenber for
non- paynent of dues and has waived dues for seven or eight nenbers. (Tr. p. 35,

37). This testinobny is inconsistent with the business-m nded tenor of the

Post's by-laws and thereby raises doubts as to whether its operations are in fact

®, For extensive analysis of these requirenents and how they are used to
determ ne charitable status (or lack thereof), see, Methodist Ad People' s Hone

v. Korzen, 39 IIl.2d 149, 156 (1968), (hereinafter "Korzen.")
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"charitable." Renenbering that the aforenentioned rules require nme to resolve
all doubts in favor of taxation, | nust conclude that the above inconsistences
are tantanmount to failures of proof. For these reasons, and because the federal
incone tax returns admtted as Applicant Ex. Nos. 5 and 6 disclose that the
Post's primary sources of incone are non-exenpt nenbership dues and bingo
revenues rather than charitable contributions,” | conclude that the Post's use
does not qualify as "charitable."

In summary, the subject parcel is not entitled to exenption from 1994 real
estate taxes because it is neither in exenpt ownership nor in exenpt use.
Specifically, the Association, which is applicant herein, is not a "veteran's
organi zation" wthin the neaning of Section 200/15-145 and does not use the
subj ect parcel "exclusively for charitable, patriotic and civic purposes ...[.]"
Mor eover, although the Post is a "veteran's organization," its legal identity (as
well as that of the Auxiliary) is legally distinct from that of the applicant.
Consequently, the Post's failure to satisfy the statutorily-inposed ownership
requi rement establishes that the subject parcel can not be exenpted from 1994
real estate taxes by reference to the Post's activities thereon or those of its
Auxiliary. Therefore, the Departnent's determ nation denying such exenption
under Section 200/ 15-145 shoul d be affirmned.

WHEREFORE, for all the above-stated reasons, it is ny recommendation that
Lake County Parcel |ndex Nunber 08-21-422-001 not be exenpt from 1994 real estate

t axes.

Dat e Alan |. Marcus
Adm ni strative Law Judge

See Korzen, supra.
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